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Workers' Compensation Insurance for
Entertainment Loan-Out Corporations
By EDWARD BRANIGAN*
BRUCE M. STIGLrrz**

I
Introduction
Forming a professional corporation has become increasingly
popular for individuals seeking various tax and pension advantages. In the entertainment industry, the professional corporation is known as a "loan-out" corporation. It is designed to
furnish the services of an individual artist, who is also usually
an officer or director of the corporation as well as the major
shareholder to a production company. An important business
decision for the loan-out corporation is whether to purchase
workers' compensation insurance.' For a majority of loan-out
corporations, the advantages of obtaining some form of workers' compensation insurance outweigh the disadvantages.
The decision whether to purchase workers' compensation insurance will turn on a number of considerations. First, it must
be determined whether workers' compensation insurance is
required by law. If coverage is required by law, the penalties
for failure to insure may be prohibitive. If, however, coverage
is not legally required, the loan-out corporation must evaluate
the numerous situations which can lead to liability on the part
of the loan-out corporation for injuries to employees or other
persons. Finally, a loan-out corporation should assess the risk
of liability against the cost of insurance in determining what
kind of coverage to purchase and which persons to cover. This
*
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1. "Workers' compensation" is a new term adopted in 1974 by the California Legislature which replaces "workmen's compensation." CAL. LAB. CODE § 3200 (West
Supp. 1982).
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article will examine each of these issues and will recommend
certain kinds of coverage for specific types of loan-out
corporations.

II
When is Workers' Compensation Insurance
Required by Law?
California imposes liability on employers for workers' compensation benefits for injuries or death sustained by employees "arising out of and in the course of the employment."2
Injuries occurring out of state are compensable under California law if the injured employee was hired or regularly employed in California.' Liability is imposed on employers
without regard to negligence of the employer, the injured employee, or of fellow employees, and the statutory provisions are
usually liberally construed in favor of the injured employee in
determining his or her compensation. 4
Employers are generally required to insure against liability
for worker injuries.5 However, certain corporations may elect
exemption from this requirement with respect to coverage for
certain employees. Workers' compensation coverage is elective for those corporations whose officers and directors are also
its sole shareholders. 6 A qualifying electing corporation,
though, must still obtain workers' compensation insurance for
any employees who are neither officers nor directors of the corporation. Where an artist performs services through a loan-out
corporation and the artist's spouse holds shares in his or her
name, but the spouse is not an officer or director, the corporation may not elect, and falls under the compensation provisions of the Labor Code with respect to all officers, directors,
and employees, including the artist.7 In the rare case where an
artist is neither a shareholder, officer nor a director of his loan2. CAL. LAB. CODE § 3600 (West Supp. 1982).
3. CAL. LAB. CODE §§ 3600.5(a) and 5305 (West 1971). See generally Loadman,
Workmen's Compensation and the Place of Contract, 21 HASTINGS L.J. 731 (1970); 99
C.J.S. Workmens' Compensation §§ 22-26 (1958).
4. CAL. LAB. CODE §§ 3708, 3202, 3600 and 3501 (West Supp. 1982).
5. CAL. LAB. CODE §§ 3700 and 3300 (West Supp. 1982).
6. CAL. LAB. CODE §§ 3351(c) and 4151 (West Supp. 1982).
7. A spouse's community property interest may be a sufficient interest to make a
spouse a "shareholder." See infra note 9 and accompanying text.
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out corporation, the corporation is legally required to obtain
workers' compensation coverage for the artist.
Unfortunately, California Labor Code section 3351(c), which
addresses the right of election to fall under the compensation
provisions, is ambiguous. First, the section states that the exemption applies "where the officers and directors of any...
private corporation are the sole shareholders thereof."
Clearly, if every officer and director owns some stock and, as a
group, all the officers and directors own all the stock, the corporation qualifies for an exemption as to those officers and directors. However, the language of the statute supports a broader
interpretation of the exemption: it seems to allow an exemption for the corporation which has some officers or directors
who do not own stock, but whose other officers and directors
own all of its stock. In opposition to the broader interpretation, it may be argued that even though non-shareholder officers and directors are in a management position, they
nevertheless receive no direct benefits in terms of stock ownership from the success of the corporation (which might offset a
work-related injury) and so are still, in effect, employees working at a fixed rate of pay with no potential to share in the prosperity of the enterprise. As a result, the statute is unclear
whether all directors and officers must own stock, so a loan-out
corporation which is not in such a position should be wary in
electing exemption or should have non-shareholder officers
and directors acquire shares or should purchase workers' compensation insurance to cover its non-shareholder officers and
directors.
The mere fact that an officer or director is not a shareholder,
though, would probably not cause the corporation to lose its
exemption with respect to the other officers and directors who
are shareholders. In other words, the shareholder officers and
directors may still elect exemption, although there have been
no cases interpreting the exemption. However, if any shareholder is not an officer or director,8 the corporation may not
elect exemption and all officers and directors are required by
law to have coverage.
Another ambiguity in section 3351(c) concerns the meaning
8. For example, an artist may form a trust for his children. If the trust owns
shares in the loan-out corporation, the trustee must be an officer or director so that the
corporation may elect exemption.

COMM/ENT

L. J.

[Vol. 5

of "shareholder."9 It is possible that a spouse's community
property interest in a shareholder's ownership of a loan-out
corporation might be a sufficient ownership "interest" to make
the spouse a "shareholder" under section 3351(c), even though
the spouse's interest would not make the spouse a shareholder
under general corporate law principles. Although a spouse's
community property interest is most likely insufficient to make
the spouse a "shareholder" within the meaning of section
3351(c), the law on this question is unclear. If the spouse is
regarded as a shareholder under section 3351(c), the spouse
must be an officer or director of the corporation for the corporation to qualify for exemption from coverage as to the spouse
and to other officers and directors.
Similarly, if the spouse is an officer or director, but the loanout corporation elects to not purchase workers' compensation
coverage, the spouse should be made a shareholder of record,
or the spouse should be covered, to comply with section
3351(c).

III

The Penalties for Failure to Carry Workers'
Compensation Insurance when Coverage
is Required by Law
If a corporation is required by law to carry workers' compensation insurance, there are three important consequences of
not obtaining coverage. First, the Director of Industrial Relations may issue a "stop order" prohibiting the use of employee
labor until the firm obtains workers' compensation insurance,
even though no claims for compensation have been filed
against the firm. The firm must compensate employees for injury-related lost time up to a maximum of ten days and must
pay the State a penalty of $100 per employee, or $500 per employee if a compensable injury has occurred, for each em9. CAL.LAB. CODE § 3351(c) reads:
"Employee" means every person in the service of an employer under any appointment or contract of hire ... and includes:
(c) All officers and members of boards of directors of quasi-public or private corporations while rendering actual service for such corporations
for pay; provided that, where the officers and directors of any such private corporation are the sole shareholders thereof, the corporation and
such officers and directors shall come under the compensation provisions of this division only by election ....
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ployee employed at the time of the stop order, up to a
maximum penalty of $10,000.10 Thus, if an artist is a loan-out
corporation's sole employee, the corporation may be penalized
$100, or $500 if the artist has been injured.
A second potential consequence to the corporation of not
carrying workers' compensation insurance when coverage is
required by law is that it may have committed a misdemeanor.
Failure to provide workers' compensation coverage by one who
knew, or in light of his business knowledge or experience reasonably should have known, of the obligation to provide such
coverage, is a misdemeanor."
A third and potentially more serious economic consequence
of not carrying workers' compensation insurance when it is required by law is that an injured worker may both file a claim
with the Workers' Compensation Appeals Board, and file suit
in civil court where there is no limitation on recoverable damages.' 2 However, the injured worker must eventually select
one of these forums to pursue his action. 3 Further, the Board
may award reasonable attorneys' fees and increase the amount
of compensation to an injured worker by ten percent as a
14
penalty.
Although an artist normally would not file suit against his or
her own loan-out corporation, other persons may become "unexpected" employees 15 of the corporation, and may be entitled
to file a claim with the Board or in a civil court. The definition
of "employee" for purposes of determining eligibility for workers' compensation is nebulous, with the effect that some "unexpected" persons may be regarded "employees" of the loanout corporation. Where the loan-out corporation is insured for
workers' compensation, an "unexpected" employee's exclusive
remedy, whether against the employer or against a fellow em10. CAL. LAB. CODE §§ 3710.1 and 3722 (West Supp. 1982).
11. CAL. LAB. CODE § 3700.5 (West Supp. 1982).
12. CAL. LAB. CODE §§ 3706 and 3715 (West Supp. 1982).
13. Felix v. WCAB, 41 Cal. App. 3d 759, 763, 116 Cal. Rptr. 345 (1974). The election
must take place before an employer is estopped to elect, and must occur "somewhere
short of judgment" in order to protect the employer from the harassment and expense
of concurrently defending two actions. Id. at 766 n.6. Note that the injured worker is
required to select a forum to pursue his action only if he is suing an unlawfully uninsured employer, not in situations involving general and special employments. See infra notes 37-41, 56 and accompanying text.
14. CAL. LAB. CODE §§ 4554 and 4555 (West 1971).
15. See infra notes 25-36 and accompanying text.
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ployee, lies with the Board. 6 It is unclear whether an artist
may sue his own unlawfully uninsured loan-out corporation in
order to receive workers' compensation benefits from the Uninsured Employers Fund of California.' 7 However, even if the
artist were successful in such a suit, the Uninsured Employers
Fund may then sue the loan-out corporation and all of its "substantial shareholders"' 8 to recover the benefits paid to the artist. 9 If the artist or "unexpected" employee files a claim with
the Board, he may receive a life annuity award of $196 per
week for a permanent, total disability, plus unlimited medical
and reasonable vocational retraining, or receive a death benefit
of $60,000 to $85,000.20 A typical large award is under $100,000.
In contrast, a plaintiff recently received $2.3 million in a civil
award for an injury which workers' compensation valued at approximately $26,000.21 Workers' compensation insurance
would, except in certain situations of aggravated injuries, preclude any injured employee from seeking a civil award where
the loan-out corporation might otherwise be "pierced" and
where the artist-shareholder could be held liable for the civil
award.
In situations of aggravated injury to the employee involving
another employee's willful misconduct or intoxication, the injured employee may also bring a separate tort action against
the responsible employee even if the loan-out corporation has
workers' compensation insurance. The injured employee may
not bring a civil action against the innocent employer, although
16. CAL. LAB. CODE § 3601 (West Supp. 1982).
17. CAL. LAB. CODE § 3716 (West Supp. 1982).
Subsection (b) provides that it is the intent of the legislature to ensure that workers
who are employed by illegally uninsured employers may recover workers' compensation benefits from the Fund. However, that subsection also provides that no employer
who is illegally uninsured has a right of contribution against the Fund. An artist may
be regarded to be his own employer under this subsection, and thus may be unable to
recover from the Fund.
18. A "substantial shareholder" is one who owns at least 15% of the total value of
all classes of stock, or if no stock has been issued, who owns at least 15% of the beneficial interests in the corporation. CAL. LAB. CODE § 3717(b) (West Supp. 1982). Substantial shareholders are jointly and severally liable with the corporation to the
Uninsured Employers Fund for any unpaid benefits to an injured employee. CAL. LAB.
CODE § 3717(a) (West 1982).
19. CAL. LAB. CODE § 3717 (West Supp. 1982). This section has since been
amended. 1981 Stat., ch. 894, § 5. As amended, the statute allows the Uninsured Employers Fund to seek reimbursement directly from the uninsured corporation's shareholders, without having to "pierce" the corporate veil.
20. See infra note 92 and accompanying text.
21. L.A. Herald Examiner, Jan. 26, 1983, at A3, col. 2.
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the employer may recover from the responsible employee.2 2 In
certain limited situations, an employer may be held liable beyond its workers' compensation coverage for willful and serious misconduct. 23 Normally the injured employee may not
recover civil damages from the employer, but he may have his
workers' compensation award increased fifty percent on a
Board finding of serious and willful misconduct on the part of
the employer.24
In addition to the foregoing penalties for failing to have coverage when required by law, the loan-out corporation will be
subject to all the potential liabilities of being uninsured which
are discussed below in part IV.

IV
Liabilities of a Loan-Out Corporation for
Workers' Injuries
Before evaluating whether coverage provided by workers'
compensation insurance is worth its cost, the loan-out corporation must consider the variety of situations which create potential liability on the part of the loan-out corporation, and
possibly of its artist-shareholder. These situations fall into
four categories.
First, an individual injured on a project involving a loan-out
corporation may, unexpectedly, be regarded as an "employee"
of the loan-out corporation, and thus may file a claim against it.
Second, the loan-out corporation may have joint liability with
another employer, such as a production company or a major
studio, if the loan-out corporation has loaned the artist to that
company and the artist suffers an injury or causes an injury to
another person at the project site. Third, the loan-out corporation may have liability for contribution toward damages assessed against a third party, if an artist has been injured
through the concurrent negligence of a third party and the artist, or of a third party and an officer, director or employee of the
loan-out corporation. Finally, the loan-out corporation may be
liable to a third party who has been injured by the artist, where
22. CAL. LAB. CODE § 3601 (West Supp. 1982).
23. CAL. LAB. CODE §§ 4553 and 4553.1 (West Supp. 1982).
24. CAL. LAB. CODE §§ 4553 and 4553.1 (West Supp. 1982). But see CA. LAB. CODE
§§ 3602 and 3706 (West 1971); Magliulo v. Superior Court, 47 Cal. App. 3d 760, 121 Cal.
Rptr. 621 (1975); Meyer v. Graphic Int'l Union, 88 Cal. App. 3d 176, 151 Cal. Rptr. 597
(1979).
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the artist has been employed as part of a "dual" employment of
the artist by the loan-out corporation and a production
company.
A.

The Liability of a Loan-out Corporation to Its Employees

A loan-out corporation is only liable for workers' compensation benefits to individuals regarded to be its "employees."
One risk of being an employer is that an injured person, such
as the spouse of an officer of the corporation, a volunteer or a
person who under agency law would be regarded an independent contractor, may prove to be an "unexpected" employee for
purposes of workers' compensation liability. Further, the
Board and civil courts liberally construe workers' compensation statutes in favor of awarding compensation.2 5 The definitions of "employee" in the Labor Code are quite broad and
incorporate a presumption that any person rendering service
for another, other than an independent contractor, is an employee unless expressly excluded by the Labor Code. 26 Moreover, the California Supreme Court has declared that the
employment relationship "cannot be determined simply from
technical contractual or common law conceptions of employment but must instead be resolved by reference to the history
and fundamental purposes underlying the Workmen's Com'27
pensation Act."
The element of consideration which is required in the ordinary employment contract may be insubstantial in the case of
an injured person; yet the corporation may still have workers'
compensation liability. Ordinarily, the injured person must be
more than a mere student 28 or volunteer.29 However, unsalaried directors of the American Cancer Society injured
while under the control of the corporation have been held to be
25. CAL. LAB. CODE § 3202 (West 1971).
26. CAL. LAB. CODE §§ 3351, 3352, 3357, 3350 (West Supp. 1982).
27. Laeng v. WCAB, 6 Cal. 3d 771, 777, 100 Cal. Rptr. 377, 380, 37 C.C.C. 185, 188-189
(1972). Workers' compensation resembles a social contract under which an employee
gives up his or her right to sue for most injuries occurring in the workplace, in exchange for a promise by his or her employer to provide swift, though usually modest
benefits to the injured employee, regardless of fault, if any. Thus, the risks of injury
are spread over the cost of doing business. See Tarpley & Jagmin, Workers' Compensation: Third PartyActions Against Employers Under Comparative Causation,47 J. AIR
L. & COM. 187, 187-203 (1981) for a discussion of the historical development of workers'

compensation laws.
28. Lovelli v. WCAB, 33 C.C.C. 197 (writ and hearing denied) (1968).

29. Edwards v. Hollywood Canteen, 27 Cal. 2d 802, 111 C.C.C. 105 (1946).
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employees entitled to workers' compensation.3 0 Even experience and learning derived from employment has been held to
be sufficient consideration.3 Recently, the wife of an insurance executive was held to be an employee while she helped
her husband entertain clients, because her presence was directly related to the preservation of security of the community
income, she performed her services at the direction and control32 of her husband's employer, and because the employer
to instruct or reprimand with regard to future
had the "power
'33
functions.
An "unexpected" employee may proceed against the loanout corporation for workers' compensation benefits or file for
civil damages based on negligence. 34 However, workers' compensation insurance may be purchased to guard against liability to an unexpected employee. 35 Further, there generally is no
additional charge for coverage of unexpected employees if the
loan-out corporation obtains coverage for the artist, or for other
persons.36 The potential liability of a loan-out corporation to
unexpected employees is a formidable source of liability which
the loan-out corporation should not overlook.
B.

The Liability of a Loan-out Corporation for Workers' Injuries
when an Employee has been Loaned to a Second Employer

If a loan-out corporation agrees to loan an artist to a production company, either company may be liable for a work-related
injury. The key issue is the nature of the relationship between
the two employers. If the artist remains at all times under the
sole control of his loan-out corporation, then the artist is solely
the employee of his loan-out corporation and the loan-out corporation is regarded as an independent contractor of the production company. Under workers' compensation law, the
production company has no liability to an independent con30. American Cancer Society v. IAC, 31 C.C.C. 189 (writ denied) (1966).
31. Union Lumber v. IAC, 12 Cal. App. 2d 588, 55 P.2d 911, 1 C.C.C. 108 (1936).
32. See infra note 44 and accompanying text.
33. Marsh & McLennan, Inc. v. WCAB, 43 C.C.C. 117, 118 (writ denied) (1978).
34. CAL.LAB. CODE § 3706 (West Supp. 1982).
35. Coverage for "unexpected" employees is technically known as an "if any employees" policy, or an "if any payroll" policy. The cost of insuring injuries to "unexpected" employees is approximately $250 per year if no other coverage is purchased.
The premium may be slightly higher if the artist's spouse is included, and coverage by
a private carrier will usually run higher, probably not over $300-$500, than coverage
through the State Compensation Insurance Fund.
36. See infra note 90 and accompanying text.
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tractor or to an employee of an independent contractor for
work-related injuries. 7 If, on the other hand, the loan-out corporation, as a "general" employer, loans an artist to the production company, as a "special" employer, and the artist works
under the control of the production company, then both the
production company and the loan-out corporation are liable
under workers' compensation law for injuries suffered by the
38
artist or caused by the artist.
The intent of the parties in creating the relationship of independent contractor or of general and special employer is not
dispositive for purposes of workers' compensation.3 9 The right
of the artist to proceed against either the general or special employer or both is not affected by an agreement between the employers that only one shall be liable. 4° The Board or a civil
court may examine and determine the status of the relationship between the employers. 4 ' Consequently, an artist who is
loaned to a producer may be considered solely an employee of
his loan-out corporation for purposes of taxation, but an employee of the producer for purposes of recovery under workers'
compensation. Furthermore, whether an artist is solely the
employee of an independent contractor, or a "general" employee of his loan-out corporation who has been loaned to a
"special" employer production company, may affect rights and
duties as between the artist and other persons hired by the
general or special employer.
An artist who is loaned to a production company can do little
to change his status from special employee of the production
company to employee of an independent contractor. Instead,
his status will often be determined by the daily procedures of
film production. For example, an artist may be closely controlled by a film director. Some production entities insist,
under contract, that a loan-out corporation carry workers' compensation insurance to cover its artist, even though the produc37. CAL. LAB. CODE §§ 3353, 3357 and 5705 (West 1971).
38. Production companies or their insurance carriers have a right to claim reimbursement from loan-out corporations of workers' compensation benefits paid to injured artists. However, a few studios have workers' compensation policies which
specifically protect loan-out corporations.
39. Kowalski v. Shell Oil Co., 23 Cal. 3d 168, 151 Cal. Rptr. 671, 588 P.2d 811 (1979);
Martin v. Phillips Petroleum Co., 42 Cal. App. 3d 916, 922, 117 Cal. Rptr. 269 (1974).
40. National Automobile Insurance Co. v. IAC, 23 Cal. 2d 215, 220, 143 P.2d 481, 484
(1943).
41. Kowalski v. Shell Oil Co., 23 Cal. 3d 1, 587 P.2d 1136, 151 Cal. Rptr. 123 (1979).
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tion company will usually carry workers' compensation
insurance as well. However, a few major studios automatically
cover persons furnished by loan-out corporations.
1. Factors Which Determine Whether an Artist is Merely
an Employee of an Independent Contractor
In California there is no clear or consistent test which distinguishes a person who is solely an employee of an independent
contractor (his loan-out corporation) from a person who is
both an employee of his loan-out corporation and an employee
of a special employer. Indeed, litigation attempting to delineate the scope of the employment relationship in particular circumstances has produced more reported cases than any other
status definition in the history of modern law.42
Some of the factors considered by California courts in finding that a person is solely an employee of an independent contractor, and not simultaneously a general employee of his loanout corporation and a special employee of a production company, are:
(1) whether the production company lacks the right to exercise the required degree of control over the manner and
details of performance by the artist;
(2) whether the production company cannot terminate the
contract of hire at will without paying damages;
(3) whether the services performed by the artist are highly
skilled, and thus require the production company to hire a
specialist;
(4) whether payment is by the job;
(5) whether the hours set for work are determined by the
artist;
(6) whether the artist is a separate business organization;
and,
(7) whether the artist supplies the tools or other instrumentalities used in the work.
These factors, in particular circumstances, may be in conflict.
However, the first factor, called the "right to control" test, is
generally regarded as the dominant criterion." It measures
42. IA A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 43.10 (1973).
43. See, e.g., Bates v. Industrial Accident Commission, 156 Cal. App. 2d 713, 320
P.2d 167 (1958); CAL. LAB. CODE § 27.50.5 (list of factors relevant to proof of independent contractor status); see generally Peach, Limitation of an Employer's Immunity in
Special Employment Situations, 15 CAL. W.L. REV. 477 (1980).

44. Cabral v. Luiz Milk Transportation, 39 C.C.C. 465 (1974). The Board views the
"right to control" factor as the "decisive test." Id. at 468-70. Furthermore, the defini-
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the degree of control over the hired person by the loan-out corporation and by the production company. Typically, the production company has the right to direct how, when and where
the artist will perform. Thus, an actor who is loaned to a production company and who works completely under the film director's direction and control would almost certainly be
deemed a special employee of that production company and
not solely an employee of the loan-out corporation, even if:
(1) the artist owns his own loan-out corporation; (2) is a specialist who may not be terminated without liability for damages; (3) the artist renders a unique service; and (4) the artist
is paid by the job. 4 5 Hence loaned artists will usually be regarded as special employees of the production company for
purposes of workers' compensation.
The result may be different, however, if the production company has less control over the artist. For example, if a featured
singer, furnished by her corporation to a concert promoter,
brings her own costumes, equipment and band leader, the promoter has relatively little control over the singer, and would
not be regarded as the singer's special employer. 46 Nevertheless, the control of a production company over an actor is not
diminished merely because the producer or director of a film is
a special employee on loan to the production company; the producer or director is acting at all times on behalf of the production company with respect to the actor.4 7 The "right to control"
tions of employer and independent contractor in the Labor Code seem to incorporate
the "right to control" factor while remaining silent on other factors. CAL. LAB. CODE
§§ 3553 and 4558(a) (1) (West 1971).
45. For example, in Durae v. IAC, 206 Cal. App. 2d 691, 23 Cal. Rptr. 902 (1962), a
stuntman was held to be an employee of a rodeo performer, not an independent contractor, even though complete control over the stuntman's performance was impossible because he was a specialist. However, like an actor, the stuntman was told when
and where to perform his services.
46. See Brosius v. Orpheum Theater Co., 16 Cal. App. 2d 61, 60 P.2d 156 (1936) (performer, engaged to present a personally prepared and arranged vaudeville act, held to
be an independent contractor); see also Smith v. Fox Theatre, 20 I.A.C. 17 (1934);
Helekunihi v. Liberty Theater, 14 I.A.C. 145 (1927). But see Schaller v. IAC, 11 Cal. 2d
46, 77 P.2d 836 (1938) where a booking agent with no control over an aerialist was nevertheless held by the California Supreme Court to be an employer. The Court noted,
however, that the aerialist might have been regarded an independent contractor if the
Court had been the trier of the facts. Id. at 51, 77 P.2d at 839.
47. In order for a film producer on loan to a major studio from his loan-out corporation to be considered a special employee of the studio for purposes of recovery under
workers' compensation, the producer must show that he was under the control of the
studio with regard to the details of his daily work, such as the time and place for reporting to work, the time and place for performing scenes, and the script to be used.
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test is difficult to apply and is often inconclusive where highly
specialized and unique skills such as producing, directing, and
acting are required. In applying the right, to control test, a
court will likely consider the type of work performed, whether
the work is traditionally performed by a specialist, and the extent to which supervision is normally exercised over that work
in the entertainment industry. If it appears to the court that
the special employer may not be very familiar with the artist's
skills, it will give considerable weight to the other
factors in
48
lieu of the normally dominant right to control test.
Some jurisdictions have recently moved away from the
"right to control" standard, toward several new tests. 49 In general, the more modern tests recognize only two classes of independent contractors for purposes of exclusion from workers'
compensation coverage: (1) those who operate as economically independent units in relation to their principal and are
thus able to insure and provide for their own risks; and,
(2) those whose contact with the employer is so ephemeral
that it would be impractical to expect the employer to assume
liability.5 0 If the loan-out corporation is an independent contractor under one of these tests, it, alone, must purchase coverage for the artist. Arguably, an artist who is highly
compensated and has substantial bargaining power and sophisticated representation falls within the first class and,
hence, would be deemed an employee of an independent contractor. At present, however, California does not explicitly fol51
low the modern trend.
Because a producer has much more control over a production than an actor, the producer will have a heavier burden in showing that he was under the control of the studio, and thus a special employee of that studio.
48. In unusual circumstances or where job categories intersect, for example, an
actor undertaking some producing chores, a court will consider many other factors besides "right to control," with unpredictable results.
49. See generally Comment, Employee or Independent Contractor: The Need for a
Reassessment of the Standard Used Under California's Workmen's Compensation, 10
U.S.F.L. R.v. 133-153 (1975). There is some, albeit weak, precedent in California that a
court may consider various new standards when the right to control factor is unclear;
Schaller v. IAC, 11 Cal. 2d 46, 77 P.2d 836 (1938); Johnson v. WCAB, 41 Cal. App. 3d 318,
115 Cal. Rptr. 871 (1974).
50. See Comment, The Employment Relation in Workmen's Compensationand Employer's Liability Legislation, 10 U.C.L.A. L. REV. 161, 167-170 (1962).
51. Id.
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Which is the Better Classificationfor the Artist?

An artist could, under limited circumstances, actually benefit
by being an employee of an independent contractor, rather
than a general employee of the loan-out corporation and a special employee of a major studio or production company. For
example, a highly compensated loaned-out artist who is injured by a negligent employee of the major studio might actually benefit by asserting that he is an employee of an
independent contractor, and thus avoid the ceiling imposed on
workers' compensation recoveries, 52 and seek a much larger
sum in civil court from the studio (and its liability insurer). In
order to recover, the artist must demonstrate negligence on the
part of a studio or production company and must hope that the
studio or production company is adequately insured.5 3 Further, if an insured artist is solely an employee of his loan-out
corporation, then the artist can collect workers' compensation
benefits as an employee of the loan-out corporation and also
bring civil action against the studio or production company.5 4
It is not to the artist's advantage to be solely an employee of
an independent contractor, however, if the artist has negligently injured an employee of the production company. In that
event, the artist's loan-out corporation-and its shareholders, if
the injured employee can pierce the loan-out corporate veilmay be liable for damages far in excess of workers' compensation limits. However, the loan-out corporation may insure
against such liability by obtaining adequate general liability
coverage.
If the artist is injured, and is regarded as a special employee
of the production company, as is the usual case, the situation is
more complex. The artist will be strictly limited to workers'
compensation if the special employer carries workers' compensation insurance. 55 If the artist is a special employee of a production company, then he is also a general employee of his
52. See infra note 92 and accompanying text.
53. If a superstar were accidentally killed or permanently disabled, the superstar's
damages could amount to $450 million or more.
54. An award against a production company would be reduced by the amount of
workers' compensation benefits received by the artist from the loan-out corporation's
insurance carrier.
55. If the special employer is uninsured and unable to pay civil damages the artist
will receive full workers' compensation benefits from the Uninsured Employers Fund
of California; CAL. LAB. CODE § 3716 (West Supp. 1982). See also supra notes 12-14, 3839 and accompanying text.
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loan-out corporation, and may look to either the workers' compensation carrier of the general employer, the special employer or both, although double recovery is not allowed. 6
3. Reimbursement to the Special Employer's Insurerunder
CaliforniaInsurance Code Section 11663
California Insurance Code section 11663 provides that the insurer of a special employer can recover all money paid to an
injured worker from the insurer of his or her general employer,
unless the injured worker was on the special employer's payroll.5 The insurer of the special employer may not recover if
the loan-out corporation is specifically protected under the
special employer's workers' compensation policy. The purpose
of this statute apparently was to recognize the inequity of forcing the insurer of the special employer to pay compensation
even though it received no premiums for that coverage. 58 The
insurer of the special employer could also argue that the payment to the loan-out corporation for services of the artist
impliedly covers payroll taxes and costs, including reimbursement to the loan-out corporation for workers' compensation
premiums for the artist. Hence the insurer of the special employer will argue that the insurer of the loan-out corporation
should bear full liability.
In a typical loan-out situation, an artist remains on the payroll of the loan-out corporation. According to the statute, the
loan-out corporation, then, is in the position of insurer for purposes of reimbursement to the insurer of a special employer.
Therefore, if an artist has collected workers' compensation
benefits from the insurer of his special employer, his loan-out
56. McFarland v. Voorheis-Trindle Co., 52 Cal. 2d 698, 343 P.2d 923, 925-926 (1959).
57. CAL. INS. CODE § 11663 reads:
As between insurers of general and special employers, one which insures the
liability of the general employer is liable for the entire cost of compensation
payable on account of injury occurring in the course of and arising out of general and special employments unless the special employer had the employee
on his or her pay roll [sic] at the time of injury, in which case the insurer of
the special employer is solely liable. For the purposes of this section, a selfinsured or lawfully uninsured employer is deemed and treated as an insurer of
his or her workmen's compensation liability.
58. A production company's insurer receives no premiums for coverage of an artist
loaned to the company because the artist is not on the production company's payroll.
That payroll determines workers' compensation premiums. Those studios which explicitly cover loan-out corporations include in their payrolls fees paid to loan-out
corporations.
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corporation, if solvent, must reimburse the insurer of the special employer, assuming the insurer pursues its legal right to
reimbursement. Moreover, it is possible that an insolvent loanout corporation could be "pierced" such that an artist and all
other shareholders would be personally liable for reimbursement if the insurance company pursues this remedy.5 9
4. Does the Insurer have a Right to Reimbursement When
the Artist has Caused Injury?
The right of the special employer's insurer to reimbursement
from the loan-out corporation raises a second issue: Does the
insurer have a right of reimbursement when the artist, rather
than being injured, has caused an injury to another employee
hired by the production company? Most likely the insurer
does not have that right, because there is no employment relationship between the loan-out corporation and the injured employee of the production company on which to premise
liability. Furthermore, the loan-out corporation is not responsible for paying the premiums for workers' compensation insurance for the other employees of the production company,
and hence should not be held liable under California Insurance
Code section 11663. Rather, the insurer of the production company is liable for the production company's employees. The
fellow special employee injured by the artist would be unable
to sue the artist individually, if the artist did not injure him
intentionally, and could not sue the artist's loan-out corporation absent negligence by the artist and a "dual employment"
arrangement 6° between the loan-out corporation and the pro61
duction company.
If a person injured by the artist is deemed not a special employee of the production company, and is an independent contractor, or an employee of an independent contractor, workers'
59. Moreover, the general liability insurance of the loan-out corporation will not
likely cover the cost of reimbursement since liability insurance usually excludes jobrelated injuries that would normally be covered by workers' compensation insurance.
No cases in which California Insurance Code Section 11663 is at issue involve the
right of an insurer to recover benefits paid to an artist who has furnished his services
through a loan-out corporation-essentially a mere shell established for tax purposes.
A wealthy loan-out corporation probably would be required to fully reimburse the insurer of the production company for any workers' compensation benefits provided to
the artist. See generally Note, Workmen's Compensation: Liability of Insurersof General and Special Employers, 48 CA!.F. L REv. 541 (1960).
60. See infra notes 76-87 and accompanying text.
61. See infra discussion in parts IV C and IV D.
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compensation insurance is not required, but the artist and his
loan-out corporation are liable to the injured worker in tort for
negligence. The artist's loan-out corporation may be able to
protect against this risk by purchasing general liability insurance. In addition, the production company may have coverage
for this risk.
C.

The Liability of a Loan-out Corporation for Contribution to a
Third Party when the Corporation and the Third Party are
Concurrently Negligent in Injuring the Artist

The liability of an employer for injuries to an employee is
exclusively covered by workers' compensation if the employer
has purchased workers' compensation insurance. 62 The employer's liability is a limited, no-fault, statutory liability, if the
employee has not been injured intentionally, or as a result of
intoxication. In contrast, the civil liability of a third-party
tortfeasor who is not a fellow employee to an injured employee
is fault-based and unlimited. No statutory policies such as
those underlying workers' compensation protect him from full
liability for his negligence, though he is not liable in the absence of negligence. These two very different systems of liability-no-fault workers' compensation and tort law-may
overlap where a third party injures an employee. 63 However,
these two different systems of liability do not overlap where a
third party has been injured by an employee of a loan-out corporation, except in the rare situation where a loan-out corporation and a production company are engaged in a joint
enterprise.6 4 Normally, where a third party is injured by an
employee of a loan-out corporation, the loan-out corporation's
general liability insurance, if any, provides coverage, not the
loan-out corporation's workers' compensation insurance.6 5
The employee of a loan-out corporation who is injured by a
62. CAL. LAB. CODE § 3601 (West Supp. 1982).
63. See Comment, Worker's Compensation/Third Party Lawsuits: The Impact of
the Comparative Negligence Doctrine, 11 U.S.F.L. REV. 541 (1977); 47 J. AIR L. & COM.
187, supra note 27.
64. The loan-out corporation runs a risk that it will be liable for the actions of its
artist against employees of a production company in those instances in which the loanout corporation and the production company jointly exercise control over the artist in
pursuit of a common enterprise. See also infra notes 76-87 and accompanying text.
65. The questions whether the production company and its general liability in-

surer are also liable to the third party and, if so, whether the production company or its
insurer has a right to recoup from the negligent artist, the artist's loan-out corporation,
and the loan-out corporation's insurer is beyond the scope of this article.
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third party in the course of his employment may proceed with
a civil action against the third party,6 6 receive workers' compensation benefits from his employer's insurance carrier, or receive both awards.67 In addition, the employer, or its insurer,
may ordinarily seek reimbursement from the negligent third
party for paid workers' compensation benefits.6 8 However, if
an employer, such as a loan-out corporation, is concurrently
negligent, or another's negligence is imputed to it, in causing
injury to an artist-employee, the loan-out corporation's liability
is limited to workers' compensation, regardless of the nature or
extent of the third party's liability to the injured artist.6 9
The third party may not reach the loan-out corporation's
general liability insurance for any part of the civil damages recovered by the artist from the third party, regardless of the respective degrees of fault between the third party and the loanout corporation or of the employees of the loan-out corporation.7" The rationale of this rule is that since the liability of a
negligent employer to his employee is strictly limited to workers' compensation, it would be unfair to increase the employer's burden due to the fortuitous, concurrent negligence of
a third party. The employee, of course, is not limited to recovering under workers' compensation and can recover fully in
tort from the third party.7 ' In Arbaugh v. Procter & Gamble
Mfg. Co. ,72 even though both the employer and the third party
were found fifty percent negligent in causing an injury to the
plaintiff-employee, the court allowed workers' compensation of
$45,000 from the employer and $300,000 in tort damages against
the third party. The third party was barred from seeking contribution from the employer. 3
However, if the artist's loan-out corporation does not carry
workers' compensation insurance, then it will be fully liable to
66. CAL. LAB. CODE § 3852 (West Supp. 1982).
67. However, these awards must be offset. Smith v. Trapp, 246 Cal. App. 2d 929, 58
Cal. Rptr. 229 (1967).
68. CAL. LAB. CODE §§ 3852 and 3856 (West Supp. 1982). See also Del Monte Corp.
v. Superior Court of Alameda County, 127 Cal. App. 3d 1049, 179 Cal. Rptr. 855 (1982).
69. Associated Construction v. WCAB, 22 Cal. 3d 829, 842, 587 P.2d 684, 692, 150 Cal.
Rptr. 888, 896 (1978). This proposition is not true if the loan-out corporation has committed an intentional tort against the employee.
70. CAL. LAB. CODE § 3864 (West 1971). See also Arbaugh v. Procter & Gamble Mfg.
Co., 80 Cal. App. 3d 500, 145 Cal. Rptr. 608 (1978) (hearing denied).
71. CAL. LAB. CODE § 3852 (West Supp. 1982).
72. 80 Cal. App. 3d 500 (1978).
73. Id. at 508.
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the third party for contribution, to the extent that the loan-out
corporation can be charged with concurrent negligence. This
is a problem because general liability insurance may not cover
the risk of contribution to a third party tortfeasor because it
normally would be covered by workers' compensation insurance. The disparity in liability where an employer is concurrently negligent operates to the employer's advantage only if
the employer is covered by workers' compensation insurance.
If a loan-out corporation were legally required to carry workers' compensation insurance, but did not do so, the loan-out
corporation probably would be estopped from asserting that its
contribution to a concurrently negligent third party should be
limited to workers' compensation because the loan-out corporation would be benefiting from its own wrongful failure to
insure.7 4
The principles may be illustrated by the following example.
If an artist is being driven to the premises of a special employer-production company, and he is injured in a car accident,
the artist remains a general employee of the loan-out corporation because the artist has not yet reached the premises of the
production company and is still under the exclusive control of
his loan-out corporation. Thus, the special employer-production company has no liability, and the workers' compensation
carrier of the loan-out corporation is liable for workers' compensation to the artist. Further, a third party may have unlimited civil liability to the artist for his car accident injuries and
be barred from seeking contribution from the loan-out corporation.75 On the other hand, if the artist cannot recover from the
third party or his own automobile insurer, then his only recovery will be workers' compensation which is not recoverable if
the loan-out corporation has lawfully elected to not purchase
coverage.
74. For example, by carrying workers' compensation insurance, the loan-out corporation would be protected from contribution to a third party tortfeaser where the
artist's spouse, who is an officer of the loan-out corporation and who is with the artist
on the set, is concurrently negligent with a third party in causing injuries to the artist.
See generally CAL. CrV. CODE § 3517, "No one can take advantage of his own wrong."
General liability insurance probably does not cover this job-related risk.
75. Jimenez v. Liberty Farms, 12 C.C.C. 62, 78 Cal. App. 2d 458, 177 P.2d 785 (1947);
accord Independence Indemnity Co. v. IAC, 15 IAC 104, 203 Cal. 51, 262 P. 757 (1928).
See also Note, Workers' Compensation, 27 DRAKE L. REv. 769 (1977-78) (injuries sustained by an employee while traveling to and from work are compensable where the
home has been established as a second jobsite, the business purpose is concurrent
with that of the personal purpose, and there is an incidental benefit to the employer).
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Liability of a Loan-out Corporation to a Third Party when there
is "Dual" Employment of the Artist

In most loan-out situations, the loan-out corporation loans
the artist to a special employer, such as a production company.
Nevertheless, in this situation, the loan-out corporation may be
functioning either as an independent contractor or as a general
employer of the artist who works for a special employer.7 6 In
the former situation, the loan-out corporation will be liable for
injuries to third parties if its artist has been negligent. On the
other hand, if the artist performs exclusively for a special employer, the loan-out corporation will not be liable for injuries to
third parties unless another of its employees or agents has
been negligent.7 7 There may be a "grey zone" of control,
though, in which the artist does not clearly work for one employer more than the other. In this situation, the loan-out corporation may be liable for injuries caused by the artist to third
persons as a "dual" or "joint" employer of the artist.
1. Examples of "Dual"Employment
It is difficult to analogize to "dual" employment in motion
picture production. A large majority of the cases of "dual" employment involve industrial accidents at construction sites, oil
refineries, and railways. However, as a producer (or possibly
an actor who is a co-producer) who is loaned to a major studio
assumes greater direction and control over a film project, the
loan-out corporation is increasingly likely to be considered a
joint employer of the artist. Note that where an artist is the
sole shareholder, director, officer and employee of his loan-out
corporation and performs in and handles producing duties of a
film, it is quite difficult to decide where one role leaves off and
the next begins. A loan-out corporation who loans a producer
runs a risk of becoming a dual employer because the producer
may assume a large measure of control over the production,
including hiring. Further, dual employment may arise, where
a loan-out corporation and a production company enter a formal joint venture, or where an artist, such as a producer on
loan to the production company, shares control over the project on an equal basis with the production company.
76. See supra notes 37-51 and accompanying text.
77. Welborn v. Dalzell Rigging Co., 181 Cal. App. 2d 268, 275, 5 Cal. Rptr. 195, 199
(1960).
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The general and special employers may both be held liable
for their employee's negligence where each had some power of
direction and control over the employee. The control need not
be exercised; it is sufficient that each has the right to direct the
details of the employee's work." Normally, in a joint employment, the artist performs services for the mutual benefit of
both employers so that both are held liable.7 9 Hence, for the
loan-out corporation to avoid liability to a third party for the
negligence of its artist on the theory that its employee had
been loaned, the loan-out corporation must resign authoritative direction and control of the employee in favor of the special employer.8 0 However, full control has not been
relinquished if the special employer merely makes suggestions
as to details, or only cooperates to the degree necessary to further a larger operation.8 ' In other words, where the employees
of two employers are jointly engaged in a project of mutual interest, each employee ordinarily remains the servant of his
own master and does not thereby become the special employee of the other.8 2 However, the California Supreme Court
has held that where general and special employers share control of an employee's work, a "dual" employment arises, and
the general employer and special employer remain concurrently and simultaneously, jointly and severally liable for the
employee's torts.8 3
2. Liability Risk in a "Dual" Employment Arrangement
Dual employment carries the same risk for the loan-out corporation as if it maintained exclusive control over its artist as
an independent contractor. If its artist injures an employee of
78. Strait v. Hale Construction Co., 26 Cal. App. 3d 941, 946, 103 Cal. Rptr. 487, 491
(1972).
79. National Automobile Insurance Co. v. IAC, 80 Cal. App. 2d 769, 182 P.2d 634
(1947); see 2 HANNA 2D § 305 [2] [31; 1A A. LARSON, §§ 48.40, 48.50. Tort liability in borrowed employee cases involves the same public policy considerations found in sole
employer cases. Liability should be on the persons or firms which can best insure
against the risk, which can best guard against the risk, which can most accurately predict the cost of the risk and which can allocate the cost directly to its consumers. Striat
v. Hale Construction Co., 26 Cal. App. 3d at 941. It would not seem to offend public
policy for a highly compensated and experienced entertainer with sophisticated representation to bear part of the risks attendant to making films.
80. Woodall v. Wayne Steffner Productions, 201 Cal. App. 2d 800, 20 Cal. Rptr. 572,
579 (1962) (hearing denied).
81. Id. at 578-79.
82. Marsh v. Tilley Steel Co., 26 Cal. 3d 486, 493, 162 Cal. Rptr. 320, 324 (1980).
83. Id. at 494, 495.
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the special employer the artist may not be held liable for negligence, and if he has not intentionally harmed his fellow employee the special employer's liability is limited to workers'
compensation. However, the injured special employee may
sue the loan-out corporation for civil damages for the actions of
the artist.84 The loan-out corporation is not allowed to reap the
benefit of the artist's statutory immunity or of the special employer's statutory limitation of damages under workers' compensation laws." Moreover, the special employer, if not
otherwise negligent, may seek full reimbursement or credit
from the loan-out corporation for workers' compensation paid
to the injured worker as if the loan-out corporation were an independent contractor, rather than a joint employer.8 6 It is not
clear whether corporate liability insurance covers this risk.
There is a strong suggestion from the Court in Marsh v. Tilley
Steel Co. that the general employer in a dual employment situation can avoid this result if it contributes to the workers' compensation fund to "cover" the other employees of the special
employer. 87 Thus, if a loan-out corporation is sharing control
of its artist with a production company, then it should contribute to the production company's insurance policy. If the loanout corporation so contributes, it has a strong argument that it
should not be held liable in tort for the actions of its artist
against employees of the production company. In addition, the
loan-out corporation should be specifically named under the
workers' compensation policy carried by the production company. Note that if an artist is injured while working under a
84. Note, in particular, where there is "dual" employment of the artist, a fellow
special employee of the artist is a thirdparty as to the artist's loan-out corporation and
the loan-out corporation is liable in tort for the fellow employee's injuries. It is unclear
whether general liability insurance covers this risk. If the artist is injured while working under a "dual" employment arrangement, his sole remedy is workers' compensation, and if the artist is injured through the wrongful conduct of any employee of the
production company, he, nevertheless is barred from bringing a civil action against the
fellow employee unless he has been intentionally injured. McFarland v. VoorheisTrindle Co., 52 Cal. 2d 698, 702, 343 P.2d 923, 926 (1959). See supra notes 37-51 and accompanying text.
85. Furthermore, if a production company became insolvent and unable to pay a
judgment to a fellow worker injured by the artist, there would be strong sentiment in
favor of finding that the loan-out corporation is liable as a joint employer. See, e.g.,
Zenith National Insurance Co. v. WCAB, 33 C.C.C. 3 (1968) (writ and hearing denied).
86. Marsh v. Tilley Steel Co., 26 Cal. 3d 486, 495-496, 162 Cal. Rptr. 320, 325-326
(1980); Campbell v. Harris-Seybold Press Co., 73 Cal. App. 3d 786, 141 Cal. Rptr. 55
(1977).
87. 26 Cal. 3d at 496.
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dual employment arrangement, most likely he has only one
remedy, workers' compensation.

V
of the Loan-out
Considerations
Economic
Corporation in Making its Decision
Whether to Purchase Workers'
Compensation Insurance
After evaluating its potential sources of liability to employees and third parties, a loan-out corporation can weigh the
costs of coverage against the risks of not purchasing coverage,
for each potential source of workers' compensation liability.
This section will compare such costs and risks to a loan-out
corporation which is not required by law,8 8 or under an express
agreement with a production company, to obtain coverage.
The decision whether to purchase workers' compensation insurance, and which type of coverage shall be purchased might
be affected by the financial position of the loan-out corporation.
Therefore, two types of loan-out corporations will be considered separately: (1) the loan-out corporation which has significant assets, such as deferred compensation and profit
participation (the "wealthy" loan-out corporation); and (2) the
loan-out corporation which has few assets and promptly disburses nearly all of its net income to the artist as salary after
making pension contributions (the "normal" loan-out
corporation).
A.

Costs and Kinds of Coverage

Workers' compensation insurance which covers the artist
will usually range from $1,000 to $2,000 per year. 9 Workers'
88. If the loan-out corporation is required by law to carry workers' compensation
coverage, but does not, the corporation may suffer the following penalties:
(1) a stop order may be issued, and employees must be compensated for time up to
10 days;
(2) a penalty of $100 per employee, or $500 per employee if an injury has occured,
up to a maximum of $10,000;
(3) an injured worker may file a claim in civil court, where his employer's liability
is unlimited;
(4) the Board may award an injured worker attorneys' fees and augment his award
by ten percent; and,
(5) misdemeanor liability for failure to insure.
See supra notes 10-14 and accompanying text.
89. The amount of the premium may depend on: (1) whether the artist is an exec-
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compensation insurance which excludes the artist but covers
all other persons, such as "unexpected" employees9" and associates who are acting as officers or directors, can often be
purchased for about $250 or $300 per year,9 ' although sometimes there is a slightly higher charge if the artist's spouse is
included.9 2
utive officer of his loan-out corporation; (2) whether he is a shareholder and the
number of shareholders; (3) whether he is a writer rather than an actor, director, or
other person who frequently works on a film set; (4) his salary; and (5) the number of
persons to be covered. The premium will also vary among private insurance companies and, if insurance is purchased from the State Compensation Insurance Fund, the
premium may vary district by district throughout California. Insurance agents' commissions also vary. Sometimes workers' compensation insurance may be purchased
for the artist on a project basis, although the premium is usually the same as purchasing coverage for a full year. A knowledgable insurance agent should be consulted for
the rates applicable to a particular loan-out corporation.
In certain circumstances the premium may be as low as $500, such as where a covered writer seldom visits a film set. However, it is difficult to purchase a policy on the
artist for less than $1,000, whether or not the artist is an officer or director of his loanout corporation. This is so because insurers fear that a workers' compensation policy
will become virtually a twenty-four hour per day disability and life insurance policy for
principals of closely held corporations, since an injured principal will often claim that
his injury was work-related, even if his accident occurred at home. Therefore, insurance companies tend to set a rather high policy minimum, apply surcharges, or use
disability tables instead of the workers' compensation manual rate to compute the premium for artists employed by their own loan-out corporations. For similar reasons, it
is possible that the artist's spouse who is an officer or director of the loan-out corporation will draw a higher than normal premium, depending on the spouse's exposure to
risk. The risk is high, for example, if the spouse accompanies the artist to a film set. If
there is a surcharge for coverage of the spouse, however, it will usually be lower than
coverage of the artist. Moreover, private insurance companies merely charge a flat fee
($175 to $300 per year) for each officer and director. A lower rate for such coverage of
officers and directors may often be obtained from the State Compensation Insurance
Fund, since the premium charged by the Fund depends in part on the salaries of the
officers and directors.
There is a wide variation in premiums and minimum coverage in worker's compensation coverage. The cost of workers' compensation insurance that includes the artist
coverage may be purchased for less than this amount; lower premiums are frequently
obtained for writers and other artists who do not often work on the set because the risk
of injury to these artists is minimal.
90. See supra notes 34-36 and accompanying text.
91. See supra note 35 and accompanying text.
92. Workers' compensation insurance coverage of all persons except the artist
may be purchased from the State Compensation Insurance Fund for the minimum
premium of $250 per year, subject to increases related to the number of persons to be
covered, and other variables. Coverage is certainly worth this cost in most cases. The
$250 minimum premium may jump to $500 to $1,000 when minimum coverage is
purchased through a private insurance company.
The loan out corporation will usually save either $1,000 or $2,000 per year by not covering the artist/shareholder, or $250 to $300 or more per year by not covering non-artist
officers, directors and "unexpected" employees. The cost savings to the loan-out corporation of not carrying insurance on the artist is significant for the normal loan-out
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This article does not discuss in detail the question of
whether a loan-out corporation should carry general liability
insurance. However, since there are substantial risks if such
insurance is not purchased, it is advisable that an insurance
agent be consulted as to the proper type and amount of general
liability insurance to carry. Liability insurance is especially
important for the loan-out corporation of an artist who works
on a film set. In the case of a writer who works at a desk, there
are fewer situations in which the writer's personal liability insurance will not cover the writer. For a premium of approximately $500 per year, corporate liability insurance will provide
the artist with coverage up to $500,000 for bodily injury, property damage and personal injury including certain limited
types of libel and slander. For an additional $250 per year, corporate liability coverage can extend to include automobile nonownership.9 3 When corporate liability insurance is purchased,
shareholders may be named as insureds on the policy, usually
at no extra cost, so that a shareholder can be covered against
certain business liability risks not usually covered under his
homeowners policy or under his "umbrella" liability policy.
For example, an artist's personal liability insurance will frequently not cover a business risk such as a case where an actor
negligently injures a bystander near a film set. The production
company's liability insurance may not protect the artist or the
insurer may have a right of recoupment against the artist.
B.

Disadvantages of Not Carrying Workers' Compensation
Insurance

Although an artist is eligible to collect workers' compensation benefits9 4 from the insurer of a special employer, if his incorporation, but nearly all loan-out corporations can afford the $250 to $300 or more cost
of covering persons other than its artist.
93. Automobile coverage is available under a corporate liability policy for about
$250 per year to cover those situations where someone drives his own car, the artist's
car, or a rented car, while on an errand for the artist's corporation. Alternatively, this
auto non-ownership risk may be insurable for only about $35 per year by merely adding automobile non-ownership to the artist's personal auto insurance and, often at no
extra cost, by listing the artist's loan-out corporation as an additional named insured
on that policy. The artist should be covered personally for automobile non-ownership
for the $35 added cost, irrespective of whether the corporation purchases liability insurance. Of course, if the loan-out corporation owns an auto, then corporate auto insurance must be purchased.
94. There are a number of benefits available to the artist or other persons covered
by workers' compensation. For example, an injured person receives unlimited medical
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jury occurred while he was under the control of a production
company, such as while on a film set, the insurer has a legal
right of reimbursement from the loan-out corporation, as the
general employer of the artist, for all benefits paid to the injured artist.9" An insurer would be able to collect from a
wealthy loan-out corporation, but to collect from a normal loanout corporation that does not have workers' compensation insurance, the insurer would have to "pierce" the corporation to
reach the personal assets of the shareholders. The insurer
might attempt to "pierce" an undercapitalized loan-out corporation, if its artist-shareholder has substantial assets. However, an insurer's attempt to "pierce" the loan-out corporation
would involve substantial attorneys' fees on both sides. It is
unclear whether the insurer would pursue such an action, or
whether it would be successful. However, the loan-out corporation may guard against a special employer's insurer's right to
recoupment by having the special employer specifically cover
the loan-out corporation under its policy.
Workers' compensation insurance covers injuries occurring
out of state if the injured employee has been hired, or is regularly employed, in California. However, whenever a loan-out
corporation considers loaning artists across state lines, or operbenefits under CAL. LAB. CODE § 4600. Jrn addition, an injured person may receive disability benefits. For a temporary disability, the injured person may receive up to $196
per week. CAL. LAB. CODE §§ 4453(a), 4653, 4654 (West Supp. 1982). For a permanent
disability of 15%, he may receive up to $130 per week for 50.25 weeks. CAL. LAB. CODE
§§ 4453(b), 4658 (West Supp. 1982). For a permanent disability of 50%, he may receive
up to $130 per week for 241 weeks. Id. For a total disability, the injured person may
receive a life pension at a maximum of $196 per week. CAL LAB. CODE §§ 4453(a), 4658
(West Supp. 1982). The injured person may also receive "reasonable and necessary"
expenses for vocational rehabilitation, although generally for less than one year. See
generally CAL. LAB. CODE § 139.5 (West Supp. 1982). In addition, if the insured's injury
leads to death, CAL. LAB. CODE § 4702 provides for death benefits of $60,000 to $85,000,
and CAL. LAB. CODE § 4701(a) provides for burial expenses up to $1,500. Moreover,
these benefits will automatically increase for injuries occurring on or after January 1,
1984.
95. CAL. INS. CODE § 11663 (West Supp. 1982). A few studios protect artists who are
furnished through loan-out corporations, but in most cases the insurers of studios do
not cover loan-out corporations. Hence the insurer (or the studio if self-insured) may
sue the loan-out corporation to recoup any benefits paid to the injured artist. Often the
insurer does not enforce its legal right to recover from the loan-out corporation, and in
such instances the insurer has assumed the burden of covering the artist without receiving a premium for that coverage. It would certainly seem that the most economical
and practical way to handle this problem is for studios and production companies to
cover loaned-out artists in the same manner as they cover other members of the cast
and crew, but at present, most studios do not provide this coverage.
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ating across state lines, expert advice should be sought in order to determine the type of insurance to be purchased.
An artist whose loan-out corporation has elected not to carry
workers' compensation insurance might not have any medical
insurance coverage, if he is not controlled by the production
company so that he would be eligible under the production
company's workers' compensation policy. Further, certain
guild and personal health insurance policies may not cover jobrelated injuries to artists, officers or directors.9 6 However, even
if the special employer's insurance company pays the artist's
medical expenses, the loan-out corporation, and its shareholders if the corporation is pierced, may be liable to reimburse the
97
special employer's insurer.
The artist and other shareholders of the artist's loan-out corporation may be subject to personal liability for reimbursement of workers' compensation benefits paid to the artist by
the insurer of a production company, if the loan-out corporation can be "pierced" in a civil suit by the workers' compensation insurer. Shareholders may similarly be subjected to
personal liability if the loan-out corporation has negligently
caused an injury and is not adequately covered by corporate
liability insurance and/or workers' compensation insurance.
Moreover, the shareholders may be subjected to personal liability to an "unexpected" employee for workers' compensation,
or for civil damages due to the negligence of the corporation or
another of its employees. 98
A loan-out corporation, and possibly its shareholders, will be
liable for full contribution to a third party, if it does not have
coverage and one of its officers, directors or employees has
been concurrently negligent with a third party in injuring the
artist. This liability may extend to situations where an officer,
director or employee of a special employer has been concurrently negligent with a third party in injuring the artist, and
96. Guild insurance will sometimes supplement both medical and wage continuation benefits provided by workers' compensation insurance. The medical plan of the
guild should be consulted to determine if the plan covers payments to an artist who is
injured on the job.
97. See supra notes 57-59 and accompanying text.
98. For example, an alienated spouse, a volunteer, or a person initially believed to
be an independent contractor, such as a make-up man may fall into this category. To
insure against the risk of having the corporation pierced by an "unexpected" employee
will usually cost about $250 to $300 per year, as opposed to coverage which would also
include the artist, at a cost of $1,000 to $2,000 per year.
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the loan-out corporation does not have workers' compensation
insurancef 9 However, if the loan-out corporation merely consists of the artist as sole shareholder, director, officer and employee, it is unimportant, for purposes of contribution to a
concurrently negligent third party, whether the loan-out corporation has workers' compensation coverage, because the artist's liability would not change. On the other hand, general
corporate liability insurance may not cover the risk of contribution to a concurrently negligent third party for a work-related injury.
In those rare situations of dual employment of the artist by
the loan-out corporation and a special employer such as a production company, and where the loan-out corporation has not
contributed to the special employer's workers' compensation
insurance, the loan-out corporation-and if it is pierced, the
artist as shareholder-may be liable in tortfor the conduct of
the artist against the other employees of the special employer,
even though the artist, as a fellow employee is immune, for
non-intentional torts. However, if the loan-out corporation
contributes to the special employer's workers' compensation
insurance, then the loan-out corporation has a very strong argument that it should not be held liable in tort to any employee
of the special employer who is injured by the artist.100
If the loan-out corporation may elect exemption from carrying workers' compensation insurance, and if the artist is one of
several officers or directors, then suits among these persons
99. This is true where there is a "dual" employment of the artist. See also
Arbaugh v. Procter & Gamble Mfg. Co., 80 Cal. App. 3d 500 (1978). See supra note 72
and accompanying text.
A loan-out corporation (and if "pierced," the artist) will be liable for full contribution
to a third party tortfeasor where the loan-out corporation is concurrently negligent
with the third party in causing injury to the artist. This liability does not exist if the
loan-out corporation carries workers' compensation insurance which covers the artist.
If the loan-out corporation does not carry insurance which covers the artist, but does
carry insurance which covers its officers, directors, and "unexpected" employees, then
the corporation (and if "pierced," the artist) will be protected from making full contribution to a third party tortfeasor where the corporation is concurrently negligent with
the third party in causing injury to an officer, director, or "unexpected" employee.
100. Marsh v. Tilley Steel Co., 26 Cal. 3d 486, 162 Cal. Rptr. 320 (1980). In addition,
the loan-out corporation should be specifically named under the workers' compensation policy carried by the production company. Therefore, in a dual employment situation, counsel to the artist and his loan-out corporation should offer a small contribution
toward the production company's workers' compensation insurance premium and arrange for the loan-out corporation to be specifically named under the production company's policy.
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will be governed by tort law and recovery is unlimited. Therefore, the absence of workers' compensation insurance may
benefit a plaintiff who demonstrates the negligence of another
by allowing him to receive a higher award than is permitted
under workers' compensation. For an artist with significant assets, however, the danger of being sued probably outweighs
the danger of an inadequate recovery from another negligent
officer or director who might injure him. Hence it will usually
be advantageous for a loan-out corporation to carry workers'
compensation insurance in order to prevent a recovery against
the artist for a non-intentional tort. Corporate liability insurance may not protect the loan-out corporation and the artist
from tort liability for a work-related injury.
Where there is a dual employment of the artist by the loanout corporation and an uninsured production company as special employer, and if the production company became insolvent and unable to pay workers' compensation benefits to a
worker injured by the artist, a court may find the loan-out corporation liable as a joint employer.
V

Recommendations
There is no uniform scheme of workers' compensation coverage suitable for all loan-out corporations. For "wealthy" loanout corporations, the benefits of having broad workers' compensation coverage clearly justify the yearly premium cost. 10 1
In fact, the wealthy loan-out corporation should purchase
workers' compensation and general liability insurance which
covers all officers, directors and potential employees. Moreover, the insurance premiums are a tax-deductible business
expense. For a "normal" loan-out corporation, however, the
foregoing risks may be worth absorbing, or it may choose to
purchase coverage that excludes the artist-employee for $250
to $300 or more per year, in lieu of coverage which includes the
artist-employee at a cost of over $1,000 per year.
A.

The Decision of the "Normal" Loan-out Corporation

If the "normal" loan-out corporation cannot afford the $1,000$2,000 per year premium for coverage that includes its artist, it
should at least purchase coverage for its officers, directors, em101. See supra notes 89-90 and accompanying text.
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ployees and "unexpected" employees. The risk of liability for
injuries involving these persons is formidable, and the premium for such coverage is relatively low.
If the "normal" loan-out corporation foregoes all coverage,
then the artist 1°2 must depend on obtaining coverage by special
employers, such as production companies; the loan-out corporation must hope the special employer's insurer will provide
coverage or will not seek reimbursement from the loan-out corporation. Further, the artist may not be able to obtain coverage
for work-related injuries under certain guild medical policies.
B.

Loan-Out Corporations that Elect Against Obtaining Full
Coverage

If a loan-out corporation purchases limited workers' compensation coverage, the corporation should, in addition, pass a
"Negative Declaration" resolution. The "Negative Declaration"
should state that the board of directors considers the corporation qualified for exemption under California Labor Code section 3351(c), that the corporation has so elected, and that its
election to merely cover certain employees should not be construed to mean the corporation has voluntarily elected against
exemption. The "Negative Declaration" will assist the loan-out
corporation in contesting the status of an "unexpected" employee, and permit it to claim an exemption for the artist with a
management position, in appropriate circumstances.1 1 3 Without the declaration, the employer may be presumed to have
elected against exemption and hence should also have
purchased coverage for the artist.0 4
If a loan-out corporation elects exemption and does not
purchase workers' compensation insurance, it should satisfy
the narrow interpretation of California Labor Code section
3351(c). The artist and the artist's spouse should be named
shareholders and each should be made an officer or director.
All other persons who are officers or directors should resign
their officer or director positions so that no other associate of
the loan-out corporation can sue for workers' compensation
benefits. 0 5
Finally, if a loan-out corporation enters a joint employment
102.
103.
104.
105.

See
See
Cf.
See

supra notes 26-37 and accompanying text.
infra author's appendix, nn.1, 2, 3, 5 & 7.
CAL. LAB. CODE §§ 4151 and 4153 (West 1971).
infra author's appendix, nn.3, 4, & 7.
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relationship with a production company, the loan-out corporation should specify in its agreement that it shall contribute to
the production company's workers' compensation insurance
fund, and that it shall be a named insured. If so specified, the
loan-out corporation may argue persuasively that it should not
be held liable in tort for conduct of its artist which leads to injuries to other employees of the special and joint employer. 10 6

106. See supra notes 84-87 and accompanying text.
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Appendix
The following table and accompanying footnotes illustrate
typical structures for an entertainment loan-out corporation
and in each case present an answer to the questions:
(1) whether or not workers' compensation insurance is required by law; and (2) whether the loan-out corporation should
carry workers' compensation insurance. The term "outsiders"
refers to any persons other than the artist and the artist's
spouse, and typically refers to the artist's business manager or
attorney. It is essential for purposes of this Appendix that
those persons who are considered outside officers and directors of a loan-out corporation are also those persons (and only

those persons) who are considered to be outside shareholders
and/or outside employees.

SHAREHOLDERS

OFFICERS
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COMPENSATION
INSURANCE
REQUIRED BY
LAW?
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Yes
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o
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8
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1
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1. The loan-out corporation is required to carry workers' compensation insurance
for the artist only if the community property interest of the artist's spouse in the corporation is deemed a sufficient interest, under workers' compensation law, to make the
spouse a "shareholder" of the corporation. Since the spouse is not an officer or a director in this situation, the corporation does not qualify for an exemption under California
Labor Code 3351(c).
2. The loan-out corporation is required to carry workers' compensation insurance
for the artist only if the community property interest of the artist's spouse in the corpo-
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ration is deemed a sufficient interest to make the spouse a "shareholder" in the corporation. Since the spouse is not an officer or director in this situation, the corporation
does not qualify for an exemption under California Labor Code section 3351(c). However, the loan-out corporation is required by law to carry workers' compensation insurance to cover outside employees, such as secretaries, researchers, make-up men and
drivers.
3. This answer assumes that the section 3351(c) exemption extends to corporations in which some officers or directors are not shareholders, even though all shareholders are officers or directors. However, even if this assumption is incorrect, and all
officers and directors must be shareholders and all officers and directors collectively
must hold all the stock to qualify for the California Labor Code section 3351 (c) exemption, arguably the spouse's community property interest in the corporation is a sufficient interest to make the spouse a "shareholder" so as to qualify the corporation for
an exemption. To be absolutely safe in claiming an exemption, though, the spouse
with a community property interest should be made a named shareholder and an officer or director. The alternative is to cover the spouse with workers' compensation
insurance.
4. The loan-out corporation is required to carry workers' compensation insurance
for all officers and directors and the artist because the spouse is a shareholder, but not
an officer or director. If the spouse were made an officer or director, then the corporation would qualify for an exemption, assuming the California Labor Code section
3351(c) exemption may be interpreted to extend to the corporation which has some
officers or directors who are not shareholders, though all shareholders are officers or
directors. To be absolutely safe in claiming an exemption, the corporate outsiders
should be made shareholders, although this will be undesirable for other reasons in
most circumstances.
5. The loan-out corporation may elect exemption from the legal requirement of
carrying workers' compensation insurance under the narrow or broad interpretation of
California Labor Code section 3351(c).
6. The loan-out corporation must carry workers' compensation insurance to cover
the artist, who is neither an officer nor a director, but it qualifies for an exemption
under California Labor Code section 3351(c) as to its officers and directors.
7. This answer assumes that the California Labor Code section 3351(c) exemption extends to corporations in which some officers or directors are not shareholders,
even though all shareholders are officers or directors. To be safe in claiming an exemption, the artist should be made a shareholder, although this may be undesirable
for other reasons. The alternative is to cover the artist with workers' compensation
insurance.
8. The wealthy loan-out corporation should carry workers' compensation insurance for all officers, directors and employees.
9. The decision of the loan-out corporation will depend on its particular characteristics, and on a balancing of the risks of not purchasing coverage against the cost of
coverage. This loan-out corporation is not required by law to carry workers' compensation insurance for the artist, and the added premium for coverage of the artist usually
will be over $1,000 per year. Thus, many normal loan-out corporations with limited
resources will feel that they cannot afford the cost of carrying workers' compensation
insurance which covers the artist. These loan-out corporations must depend on receiving coverage for their artist through the policies of special employers, provided special
employers' workers' compensation carriers will permit coverage and will not seek reimbursement from loan-out corporations, or their shareholders for payments to injured artists. Further, artists of uninsured loan-out corporations assume many other
risks in situations which do not involve special employers.
10. The loan-out corporation is required by law to carry workers' compensation
insurance for its artist, officers and directors.
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11. The loan-out corporation is required by law to carry workers' compensation
insurance for its artist, but qualifies for an exemption as to its officers and directors.
12. The normal loan-out corporation should, at a minimum, carry workers' compensation insurance for all officers, directors, employees and "unexpected" employees,
other than the artist.
13. The loan-out corporation is required by law to have workers' compensation
coverage of all outside employees, because these are non-shareholders who are
neither officers nor directors.

